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SUGGESTIONS FOR A STANDARD FORM OF CONTRACT 1 
By G. W. Buchholz 2 

On behalf of the Executive Board and the Committee on Con- 
tracts of the Associated General Contractors of America, the author 
desires to express their appreciation of the privilege which he has 
tonight, of expressing their viewpoints on Standard Forms for 
Contracts. 

As you are well aware this is a subject of vital importance to all 
constructors, for it is the heart of their business. 

The legal definition of a contract is a meeting of the minds, but 
unfortunately for contractors, particularly, and for the construc- 
tion industry as a whole, the engineers and lawyers have slowly but 
surely wandered away from that conception and through lack of 
initiative and cooperation by the constructors, have reached the 
attitude where they say, "If you want this job, sign on the dotted 
line" and the contractor signs. 

In 1913 a group of contractors in Louisville, Kentucky, prepared 
some documents setting forth the inequalities and inequities in the 

1 Read at the Montreal Convention, June 24, 1920. At the St. Louis con- 
vention, the subject was brought up in an address by A. P. Greensfelder (see 
Journal, December, 1918) and referred to a committee consisting of G. W. 
Fuller, Leonard Metcalf, and E. E. Wall. This committee reported at the 
Buffalo convention (see Journal, September, 1919) and some of the members 
of the Associated General Contractors of America considered that the subject 
should be further studied. The Publication Committee consulted a number 
of members of the American Water Works Association with wide experience 
in contract work and finally invited the author to present this paper which 
would embody the views of his organization. 

2 Secretary, Associated General Contractors of America, Washington. The 
paper is signed by that organization's Committee on Contracts, consisting 
of J. W. Cowper, of John W. Cowper Company, Buffalo, Chairman; Arthur 
Bent, of Bent Brothers, Los Angeles; Max L. Cunningham, of the Municipal 
Improvements Company, Oklahoma City; Avery Brundage, Chicago; V. T. 
Goggin, of Fred T. Ley & Company, Inc., Springfield; L. S. Oakes, of Winston 
Brothers Company, Minneapolis; James W. Rollins, of Holbrook, Cabot & 
Rollins Corporation, New York; and E. Stanley Holland, of the Bates & 
Rogers Construction Company, Chicago. 
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building contracts then used by architects. From that small 
beginning, by persistent effort and the ultimate recognition and 
cooperation of the architects, the building contractors of the coun- 
try were able to obtain a form of contract which is now known as 
the Standard Documents of the American Institute of Architects. 
These documents are, on the whole, very fair, reasonable and equi- 
table for all concerned and evidence in a substantial manner a 
revival of the proper conception of a contract, viz., a meeting of 
the minds. 

The Associated General Contractors of America are now in a 
position to initiate similar action tending to revise and equalize 
engineering contracts of all kinds and the author takes great pleas- 
ure in grasping this opportunity to state publicly his association's 
appreciation of the fairminded, cordial offers of interest and coopera- 
tion it has received from the leading engineers, engineering societies, 
public officials and public bodies of the country. 

An analysis of income tax returns shows that contracting is the 
most hazardous industry in the country. They show that the 
amount of loss for every dollar of profit made by construction 
corporations is eight times as great as it is in manufacturing, agri- 
culture, or personal service corporations; five times as great as in 
transportation and public utility corporations; over three times as 
great as in mining and quarrying; and nearly twice as great as in 
financing corporations. 

The reasons for this condition are due to the unusual number of 
doubtful elements in construction with which a contractor must 
work. It is unnecessary to enumerate them. They are all too 
familiar. It is sufficient that the more such uncertainties can be 
eliminated, the lower will be the costs of construction to the owner; 
the more satisfactory will be the relations of the architect, the 
engineer and the contractor and the more will contracts be awarded 
on a basis of skill, integrity and responsibility. Never was this 
more true or action on it more needed than at the present time. 

From the very nature of construction many of these uncertainties 
can never be eliminated. They must either be assumed by the con- 
tractor or the owner. Some which are now assumed by the con- 
tractor ought by right to be assumed by the owner. Other uncer- 
tainties may be eliminated entirely to the advantage of both parties. 
The improvement of present contract provisions is one of the sim- 
plest solutions for this problem. 
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With these thoughts in mind the Committee on Contracts of the 
Associated General Contractors of America during the past year 
has made a study of 113 different forms of contracts of various 
types. The committee is not prepared at this time to submit a 
complete form of proposal and contract embodying every provision 
which should be included in a good contract. It has, however, 
formulated the following basic provisions which it hereby submits 
for consideration and discussion. If consistent with your activities 
the committee recommends a joint conference of the proper com- 
mittees of both associations on this subject and hopes your committee 
will be appointed at this annual meeting. 

1. Action on bids. Bids should be submitted with the provision 
that they must be acted upon within a fixed time. 

2. Freight rate changes. Bids should be submitted on the basis of 
existing freight rates and the contract should provide that in case 
a change in rates should occur between the time bids are received 
and the date fixed for the completion of the contract, the contract 
price should be increased or decreased accordingly. 

3. Wage scale changes. Bids should be accompanied by a sched- 
ule of existing wage rates and the contract should provide that 
prices shall be increased or decreased in accordance with any change 
in such rates before the date fixed for the completion of the contract. 

4. Material price changes. Bids should be submitted on the basis 
of existing prices for materials f. o. b. the producer's plant or dis- 
tributor's yard, and the contract should provide that the contract 
price shall be increased or decreased in accordance with any change 
in such price that takes place within the time allowed the con- 
tractor to purchase and fabricate his materials. 

5. Monthly estimates. Monthly estimates should include mate- 
rials delivered and suitably stored as well as materials incorporated 
in the work. 

6. Partial payments. Certificates should be prepared and deliv- 
ered to the contractor between the first and tenth day of each month, 
showing the proportionate part of the contract price earned during 
the preceding month. These certificates should be paid by the 
owner by the tenth day of the month. Interest on deferred pay- 
ments should be paid the contractor at the prevailing rate. 

7. Contractor's right to stop work. Under the following conditions 
the contractor should have the right to stop work or terminate the 
contract upon three days' written notice to the owner and the 
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engineer, and recover from the owner payment for all 'work executed 
and any loss sustained upon any plant or material and reasonable 
profit and damages: 

(a) If the work should be stopped under an order of any court, 
or other public authority, for a period of three months, through no 
act or fault of the contractor or any one employed by him; 

(b) If the architect or engineer should fail to issue the monthly 
certificate for payment in accordance with the terms of contract; 

(c) If the owner should fail to pay to the contractor, within 
seven days of its maturity and presentation, any sum certified by 
the architect or engineer or awarded by arbitration; 

(d) If the owner does not permit the contractor to proceed with 
construction within a reasonable time after signing the contract. 

8. Retained -percentage. The retained percentage should be based 
on 100 per cent of the work performed and should never exceed 10 
per cent. When the amount retained reaches a total sum which 
shall be mutually agreed upon by the owner and the contractor, no 
further reduction from payments should be made. 

9. Surety bond. Where a surety bond is given, it should be 
reduced at agreed intervals so as to cover thereafter only that por- 
tion of work then uncompleted. 

10. Penalty clauses. Wherever any provision is incorporated in 
the contract for a penalty against the contractor (including liqui- 
dated damages) there should also be inserted a provision for a bonus 
of like amount. 

11. Acts of God or public enemy. The contractor should not be 
held liable for results arising from the acts of God or a public enemy. 

12. Time allowed for completion of work. The time allowed for 
the completion of the work should be based on "Weather working 
days" instead of on elapsed time, and, if necessary, allowance should 
be made for time spent in performing unproductive work made 
necessary by floods or other natural causes beyond the control of 
the contractor. 

13. Inspection. Where practicable, materials should be inspected 
at the source so that costly delay may not result from the rejection, 
at the site of the work, of materials furnished in good faith by the 
contractor. 

14- Force account work. Payment for force account work should 
be made on the basis of the total actual costs of the work, including 
the actual labor and material costs, rental on equipment, liability 
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insurance and direct or field overhead, plus a reasonable profit to be 
agreed upon. 

15. Change in quantities. In case the actual quantities of any 
item in a unit price contract are less than the estimated quantities 
by more than a certain fixed percentage, the unit price paid the 
contractor for that item should be increased by an amount to be 
agreed upon. Similarly a decrease in the unit prices should be 
made in case the quantities are increased over the estimate by more 
than a certain fixed percentage. 

16. Arbitration. In no case should the engineer or architect be 
made the final judge as to the interpretation of the drawings and 
specifications or the performance of the contract. All decisions and 
interpretations should be subject to prompt arbitration at the 
choice of either party to the dispute. 

Extras. In going over existing forms of water works contracts 
prepared by municipalities and consulting engineers selected at 
random, there was found under "Extra Work" a contract provision 
that unless "the contractor will file in writing all claims for extra 
work done within one month before the 15th day of the following 
month, the failure to file such claims within such time shall be 
deemed a waiver thereof and admission that no such claims exist." 

Why should a contractor's oversight or even neglect to file a 
claim within a certain specified two weeks prohibit him from recov- 
ering what is justly due him (if he can so prove) even after the ter- 
mination of the contract? Our laws include a statute of limitations 
usually extending two years. Why should a contractor be asked to 
sign an agreement which limits him to two weeks? 

Here is another clause which is quite commonly used and. which 
causes the wise and wary contractor to add another $100 or $1,000 
to his proposal for uncalculable requirements in the contract: 
"Additional detailed plans will be furnished by the Engineer where 
necessary to show the construction of such details as are not fully 
shown upon the original plans, and the furnishing of such additional 
plans and the construction of the work there under shall not entitle 
the contractor to extra compensation." If the engineer when 
calling for bids cannot indicate clearly just what he desires to build, 
how in the world is the contractor to know what is wanted? He 
doesn't know and if he is a fool he "takes a chance" and adds noth- 
ing for such contingencies; if he is wise he increases his bid in pro- 
portion to the unknown quantity or detail and the public pays the 
bill. 
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In the same contract form just quoted appears another clause 
which unloads upon the contractor uncertainties and contingencies 
entirely beyond his control, yet he is expected to estimate the cost 
thereof and include them in his bid. 

Protection of property, lights, etc. "The Contractor shall at his 
own expense shore-up, protect, and make good, as may be necessary 
all buildings, walls, fences, tracks or other property injured or liable 
to be injured during the progress of the work. The Contractor 
shall protect from injury all pipes, lamp-posts, and other fixtures 
that may be met with in carrying on the work, and in case any of 
these become damaged, they shall be immediately repaired by the 
contractor, or the parties having the control of same may make such 
repairs, and in this case, the expense thereof shall be deducted from 
any sum due or which may become due the Contractor." 

Is it any wonder that proposals by contractors on the same piece 
of work sometimes vary 100 per cent, when they are forced to pre- 
judge the cost of such uncertain and uncontrollable factors? 

Subsurface Uncertainties. Still another clause which has a similar 
effect upon the amount of the item for contingencies in the con- 
tractor's proposal is that very common one making him responsible 
for all subsurface conditions and the refusal of the engineer to 
stand behind his own borings and surveys, as for instance, this one 
from a well known water supply contract. 

(4) Responsibility for engineers' investigations of underground conditions. 
The contractor agrees that he has satisfied himself by his own investigation 
and research regarding all conditions affecting the work to be done .... 
he shall make no claim against the state because any of the estimates, tests or 
representations of any kind affecting the work made by any officer or agent 
of the state which may prove to be in any respect erroneous. 

That clause has cost the public hundreds of thousands of dollars 
and put reputable contractors into bankruptcy. Yet why should 
the contractor be made responsible for conditions over which he had 
absolutely no control and cannot possibly foresee the cost of, unless 
he is a seer. 

In closing the author would reiterate the recommendation and 
hope that the American Water Works Association will appoint a 
committee, if one does not already exist, to confer with the com- 
mittee of the Associated Qeneral Contractors of America in con- 
sidering these matters, with the abiding hope that some day we may 
obtain a Standard Form of Contract for Water Works of all kinds 
which will be absolutely fair, just and equitable for both contracting 
parties. 



